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FOREWORD

Custodial crime is not a new phenomenon but today it has
assumed startling and enormous proportions. It has taken various
forms such as torture in custody, rape, custodial death and brutal
and inhuman treatment of prisoners, whether undertrails or
convicts. Unfortunately, this brutality which is perpetrated on
helpless and defenceless prisoners has desensitised the society
and the conscience of all right thanking men revolves against
it. There is no greater affront to human dignity than torture and
cruel and inhuman punishment or treatment and it deserves the
strongest condemnation. Fortunately, the media during the last
~ few years has tried to bring such cases of custodial crime to light
through investigative journalism and tried to awaken the con-
science of mankind and the judiciary, too, in its turn has come
down heavily, in no uncertain terms, on those who are perpe-
trators of custodial crime. Over the last few years, we see an
increasing sensitivity on the part of judges to suffering of victims
of custodial crime. Over the last few years, we see an increasing
sensitivity on the part of judges to suffering of victims of custodial
crime. But even so, it is unfortunate to find that custodial crime
against prisoners and particularly women is on the increase,
largely because of the brutalisation of the society and the utter

depravity of the guardians of law.
~ The Constitution of India guarantees the right to life and
personal liberty in the most glorious terms and this guarantee
has been interpreted by the Supreme Court of India in Menaka
Gandhi’s case a requiring procedural due process of law before
any person can be deprived of his life or personal liberty. The
expressions “‘life’” and ““personal liberty’" have received the widest
interpretation. Menaka Gandhi’s case has been the harbinger of
a most remarkable evolution of human rights juris-prudence and
there have been numerous cases including Bihar Blinding Cases,
cases of disappearance and torture and custodial death where
the Supreme Court has not only directed steps to be taken for




punishment of the guilty but also provided reliet and rehabil
tation to the victims of custodial bestiality. Apart from Arty e
21, there 1s Article 22 of the Constitution which guarantees
protection against arrest and detention without informing the
person concerned of the grounds of arrest. That Article also gives
the right to consult and be defended by a legal practiticner of
one’s own choice. Any person arrested or detained is directed
to be produced before the nearest Magistrate within 243 hours
of his arrest. The Code of Criminal Procedure also provides
safeguards to the arrested person and the National Commission
of women has recently recommended amendments to the Code
of Criminal Procedure for safeguarding women against police
excesses. It will thus be seen that there are numerous provisions
in the Constitution and the laws which provide guarantees for
the protection of those who are arrested and/or detained. But
unfortunately, most of these provisions have remained paper-
tigers without teeth and claws because there has been woeful
lack of implementation of these protections and safeguards. More-
over, custodial crimes often do not come to light because they
are perpetrated in the dark cells of lock-ups and prison house
and often enough, those who are the victims of custodial crimes
are afraid of complaining to the Magistrate lest they might be
subjected to further ill treatment and torture by the police are
all too powerful and the victims of custodial crimes do not have
any witness to the commission of such crimes. There is, therefore,
all the greater responsibility on the judiciary to see that custodial
crimes do not go undetected and unpunished.

The need of the hour is that the constitutional and legal
protections and safeguards must be strictly implemented by all
those who are concerned with the arrest, detention and custodyv
of people generally and particularly of the poor and vulnerable
sections of the society. It is necessary that the guardians of law
and the custodians of lock-ups and prison-houses should be made
aware of the constitutional and legal-lights of the people and their
coarsened conscience in sensitised. It is generally the poor and
disadvantaged who are the victims of custodial crimes because
there is no one to care for them and to look after them and there
is no one to protect them. The voluntary agencies which work
at the grassroot level are painfully aware of the hardships suffered



by the poor and the deprived who are generally the victims of
torture, beating crueland inhuman treatment and even custodial
death and the Government and the judiciary should, therefore,
make it possible for them to periodically visit lock-ups and
prisonhouses and to meet prisoners in order to find out whether
they have been subjected to any custodial crime. Training courses
should be undertaken by the Government with the help of the
voluntary agencies to educate the police and the enforcement
officials in human rights so that they begin to respect the human
rights of prisoners and observe them.

These and many other related issues have been dealt with in
this judgement of the Calcutta High Court and it would serve
its noble purpose if it can create a certain awareness amongst
the people in regard to their constitutional an legal rights in case
of arrest, detention and custody and educate and sensitise the
police and the enforcement officials so that the protections and
safeguards guaranteed to the poor.and the disadvantaged do not
remain merely teasing illusion and promise of unreality but they
become meaningful and effective in order to usher in a new
era where human rights will prevail and the rule of law will
become a living reality.

| am very happy to note that Mr. Justice Basu is trying to see
that not only the people of West Bengal, but also people all over
the country, come to know through this book about their con-
stitutional and legal rights and safeguards and the police and
enforcement officials begin to respect them. | am sure that this
hook will make a very useful contribution towards raising the
awareness of the people and eradicating custodial bestiality by
the guardians of law and order.

(P. N. BHAGWATI)
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